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Physician Assisted Suicide:
Debunking the Myths Surrounding the
Elderly, Poor, and Disabled
ANNE MARIE SU*
Introduction
You suffer from an incurable and progressive disease called
Amyotrophic Lateral Sclerosis ("ALS"). You used to lift weights at
the gym but now, when you look at your hands, there is a hollow
between your fingers where muscle should be. You no longer move
freely as you used to because your muscles are weakening. A
respirator is critical because your lungs have weakened too. When
you exert yourself to speak, you struggle to find the air to breathe.
Doctors have no cure and so you naturally begin to think about the
end of your life. After a bout with pneumonia, doctors agree that
you have less than six months to live. You ask your doctor what you
can do, and she states that you can request a medication that you
self-administer, which will end your life.1 You ask for it knowing
that even if you never end up ingesting it, at least you will have the
peace of mind that it is available.
* Symposium Editor, Hastings Race and Poverty Law Journal, 2012-2013; J.D.
Candidate, University of California, Hastings College of the Law, 2013; B.A.,
International Political Economy, University of California, Berkeley, 2007. Thank you
Hastings Race and Poverty Law Journal family, Professor David Faigman, and Chris
Johnson for your support and feedback. I want to especially thank my mother whose
courage during the end of her life inspired me to write. She taught me to speak up when
something was wrong.
1. Katie Hafner, In Ill Doctor, a Surprise Reflection of Who Picks Assisted Suicide, N.Y.
TIMES (Aug. 11, 2008), http://www.nytimes.com/2012/08/12/health/policy/in-ill-doc
tor-a-surprise-reflection-of-who-picks-assisted-suicide.html?pagewanted=all&_r=0.
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This scenario is exactly what happened to Dr. Richard Wesley
of Washington when he was diagnosed with ALS, and the possibility
of acquiring such medication currently exists in only two states.
Everywhere else in this country, however, you must wait for a slow
and painful death.
For the purposes of this paper, Physician Assisted Suicide
("PAS") refers to the informed, voluntary decision of a conscious,
terminally ill patient with less than six months to live to have a
physician prescribe life-terminating medication for the patient to
self-administer.2 PAS is not just a physician's affirmative act to end
a patient's life. Specifically, it is not involuntary euthanasia. It is not
helping a patient simply refuse medical treatment by, for example,
cutting off life support. It is not a physician's exercising a patient's
living will, power of attorney, or another agent's belief of what an
unconscious person's end of life wishes were or would have been.
This paper assumes the patient's consciousness to be a necessary
condition for autonomy and decision making.
The U.S. Supreme Court has predicted that abuses will result if
states make PAS available. Based on the evidence from Oregon and
Washington, however, none of these dire predictions have come true.
The Court's decisions addressing PAS incorrectly weighed State
interests against individual interests. Autonomy is central to the
debate about the legalization of assisted suicide.3 An individual's
liberty interests in privacy and autonomy increase as medical
technology provides diminishing returns over time. Medical
technology can only go so far to sustain a pain-free quality of life in
the face of death's inevitability.4  Liberty interests eventually
outweigh the state's interest in preserving that person's life. Attention
2. OR. REV. STAT. § 127.800(12) (West, Westlaw through 2012 Reg. Sess.); WASH. REV.
CODE § 70.245.010(13) (West, Westlaw through 2012 legislation). In this paper, I use the
phrase "Physician Assisted Suicide" instead of "Physician Assisted Death." I choose the
word "Suicide," despite its stigma, because it reflects the fact that it is the patient's
decision for medication. "Physician Assisted Death" on the other hand, removes the
patient's agency and suggests that physicians are the ones exerting their influence-a
point that my paper attempts to debunk. Ultimately, semantics are not what this paper is
about. This article is about peoples' stories and the data collected.
3. Barry Rosenfeld, Assisted Suicide and The Right to Die: The Interface of Social Science,
PUBLIC POLICY, AND MEDICAL ETHICS 9, 44 (2004).
4. Id. at 95.
[VoL 10146
to PAS peaked in the 19th century with the emergence of modem
medicine where, for the first time, physicians had greater ability to
intervene in the dying process.5 But along with each medical
advancement came decreasing marginal utility; patients could live
longer than past generations but could not expect the same quality of
life near the end of their lives.6 Decisions to hasten death are logical
when faced with the fact that certain diseases are incurable and
certain suffering is irresolvable. 7 Research shows that patients are
justified in fearing pain at some point in their illness and that their
pain will not be adequately managed.8 Thus, patients' requests to
hasten death must be taken seriously, and outright bans on PAS
should not be permitted.
In Part I, this paper recounts the history of PAS, modern case
law surrounding PAS, and arguments by critics (disability rights
advocates, for example) about vulnerable populations. Part II
presents current empirical evidence from Oregon and Washington,
which show that these concerns are not justified because they are not
rooted in reality. Part III examines the status quo, and, specifically,
how it already fails to protect these vulnerable groups. Low income
individuals, the elderly, or those with disabilities stand to gain just
as much from PAS laws as other subsets of the population who can
already access methods of de facto PAS. Part IV discusses the
implications of this empirical evidence. The inadequacy of data
showing that PAS will lead to abusive circumstances combined with
the importance of PAS in end-of-life care suggests that flat bans
should no longer be allowed, at least on the grounds that PAS is a
threat to vulnerable groups.
I. History of the Right to Die
Generally, suicides among the healthy were unacceptable to the
Ancient Greeks. They amputated the right hands of individuals who
committed suicide, denying them traditional burial rituals, and buried
5. Id. at 23.
6. Id. Robert Pear, Researchers Find Huge Variations in End of Life Treatment, N.Y. TIMES
(Apr. 7, 2008), http://www.nytimes.com/2008/04/07/health/policy/07care.html?r=1.
7. Rosenfeld, supra note 3, at 9.
8. Id. at 95-96.
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them in places to convey disrespect, like alongside pathways, as
punishment.9 Suicide in Medieval England resulted in the forfeiture
of wealth so that land or goods that would normally pass to
descendants did not.10 The original thirteen American colonies
followed English practices, "prohibiting suicide and punishing the
offender through both reputation and estate." 1 It is interesting to
note how these laws treated the person who helped someone else die.
Since a suicide was considered a form of murder, an "abettor" present
at the time of the "offense" was punished more than one who was not
present at the time.12
Two cases in early American common law revolved around
assisted suicide: Commonwealth v. Bowen in Massachusetts in 1816,13
and State v. Bouse in Oregon in 1953.14 In both cases the defendant
was accused of assisting in "self-murder." 5 Bowen was charged
with "feloniously, willfully, and of his malice aforethought"
counseling Jewett to kill himself.16 A jury eventually acquitted him,
because there was a doubt as to whether his advice was a sufficient
cause of Jewett's death.'7 Bouse, on the other hand, was convicted of
murder for drowning his wife in a bathtub.'8 He claimed that his
wife wished to commit suicide and that "he . . . merely assisted her
toward that end."19 Current interest in PAS has been spurred by
Jack Kevorkian, a retired pathologist who has assisted in more than
100 deaths. 20 After several unsuccessful prosecutions of doctors
helping patients die, the most current case law focuses on the
legality of denying PAS; it stems from a series of state and federal
9. Id. at 25.
10. Id. at 25-26.
11. Id.
12. Id. at 27.
13. Washington v. Glucksberg, 521 U.S. 702, 714 (1997) (quoting Commonwealth v.
Bowen, 13 Mass. 356 (1816)).
14. State v. Bouse, 264 P.2d 800 (Or. 1953).
15. Id. at 803; Bowen, 13 Mass. at 357.
16. Bouse, 264 P.2d at 803.
17. Bowen, 13 Mass. at 361.
18. Bouse, 264 P.2d at 803.
19. Id. at 805.
20. Mike Miller, "Dr. Death," Jack Kevorkian, Dies at 83, REUTERS ONLINE (Jun. 3, 2011),
http://www.reuters.com/article/2011/06/03/us-kevorkianidUSTRE7523JP20110603; Keith
Schneider, Dr. Jack Kevorkian dies at age 83; A doctor Wo Helped End Lives, N.Y. TIMES (Jun. 3,
2011), http://www.nvtimes.com/2011/06/04/us/04kevorkian.html?pagewanted=al.
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cases: Quinlan, Cruzan, Quill, and Glucksberg.
In the Matter of Karen Anne Quinlan (New Jersey Supreme Court
opinion on the issue of withdrawing life-sustaining treatment): In April
1975, Karen Quinlan, a twenty-one-year-old woman, lost
consciousness, stopped breathing, and suffered severe brain damage
as a result.2 1 She fell into a persistent vegetative state and required a
mechanical respirator to assist her with breathing.22 Her parents
asked that the respirator be removed to allow their daughter to die.23
Hospital staff opposed the request.2 4
The New Jersey Supreme Court overturned the lower court's
decision to refuse the request, appointing Karen's father to be her
legal guardian and supporting his right to make treatment decisions
on her behalf.25 The New Jersey Supreme Court weighed the
competing interests, and ultimately reversed the Superior Court's
decision against Karen's father. 26 " [T]he State's interest weakens and
the individual's right to privacy grows as the bodily invasion
increases and the prognosis dims. Ultimately there comes a point at
which the individual's rights overcome the State interest."2 7 The
New Jersey Supreme Court also held that no party would be subject
to third-party criminal liability for turning the respirator off:
We believe, first, that the ensuing death would not be
homicide but rather expiration from existing natural causes.
Secondly, even if it were to be regarded as homicide, it
would not be unlawful ... We do not question the State's
undoubted power to punish the taking of human life, but
that power does not encompass individuals terminating
medical treatment pursuant to their right of privacy. The
constitutional protection extends to third parties whose
action is necessary to effectuate the exercise of that right
where the individuals themselves would not be subject to
21. In The Matter Of Karen Quinlan, 355 A.2d 647, 653-54 (N.J. 1976).
22. Id. at 655.
23. Id. at 651.
24. Id. at 653.
25. Rosenfeld, supra note 3, at 29.
26. Id. at 29-30.
27. Quinlan, 355 A.2d at 664.
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prosecution or the third parties are charged as accessories to
an act which could not be a crime.28
Thus, the court declared that helping someone with no
reasonable chance of recovering from a comatose state was not a
crime because this action simply aided another in their pursuit of
privacy, a legal pursuit if the individual effectuated it herself. 29 This
case was not a PAS case because Quinlan never requested PAS; her
comatose state would not allow her even the possibility.30 Her case
introduces the framework that other courts would later use to
conceptualize and balance the state's interests against the
individual's. 31 The balance in Quinlan's case weighed in favor of the
individual in her inferred pursuit of privacy.32
Cruzan v. Director, Missouri Department of Health (Missouri
Supreme Court and the U.S. Supreme Court's clear and convincing
evidence standard): In January 1983, Nancy Cruzan, a young woman
from Missouri, suffered serious injuries in a car accident.33 Like
Karen Ann Quinlan, Nancy Cruzan suffered permanent, irreversible
brain damage from lack of oxygen and fell into a persistent
vegetative state.34 Several weeks later, hospital staff inserted a
feeding tube to provide her artificial nutrition and hydration at her
husband's direction.35  Nancy's mental condition remained
unchanged for the next several years, while the artificial nutrition
and hydration kept her body alive.36 Her parents requested that the
hospital withdraw the feeding tubes, but hospital employees would
not agree without court order.37 The Jasper County Circuit Court
ruled in favor of Nancy's parents, basing its decision on her
roommate's testimony.38 She stated that Nancy essentially said that
28. Id. at 669-70 (emphasis added).
29. Id.
30. Id.
31. See Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261, 270-71 (1990) (describing
the balance of interests identified in Quinlan).
32. Quinlan, 355 A.2d at 664.
33. Cruzan, 497 U.S. at 265-66 (1990).
34. Id.
35. Id. at 266.
36. Id. at 345.
37. Id. at 267-68.
38. Id.at 268.
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"if [she were] sick or injured[,] she would not wish to continue her
life unless she could live at least half-way normally."39
The Missouri Supreme Court, however, overturned the lower
court, finding the roommate's testimony unreliable for the purposes
of determining intent.40
The United States Supreme Court granted certiorari in 1989, and
in 1990 it affirmed the Missouri Supreme Court's decision to use a
clear and convincing evidence standard to determine whether an
individual had consented to the removal of life-sustaining
treatment.41 Chief Justice Rehnquist stated that it could be inferred
from the Court's prior decisions that "a competent person has a
constitutionally protected liberty interest in refusing unwanted
medical treatment." 42 Thus, despite refusing to support the family's
request to terminate life support measures, Rehnquist's opinion
appeared to support the position that some life-terminating actions
are constitutionally protected:
The choice between life and death is a deeply personal
decision of obvious and overwhelming finality. We believe
Missouri may legitimately seek to safeguard the personal
element of this choice through the imposition of heightened
evidentiary requirements. It cannot be disputed that the
Due Process Clause protects an interest in life as well as an
interest in refusing life-sustaining medical treatment. Not
all incompetent patients will have loved ones available to
serve as surrogate decision makers. And even where family
members are present, "[t]here will, of course, be some
unfortunate situations in which family members will not act
to protect a patient." ... Finally, we think a State may
properly decline to make judgments about the "quality" of
life that a particular individual may enjoy, and simply
assert an unqualified interest in the preservation of human
39. Id.
40. Id.
41. Id. at 265.
42. Id. at 278.
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life to be weighed against the constitutionally protected
interests of the individual.43
Even as the Court recognized a person's interest in refusing life-
sustaining treatment, it also found that the State had an unqualified
and general interest in the preservation of human life. Ultimately,
because there was no clear and convincing evidence of what Nancy
wanted, the Court decided in favor of the Missouri Department of
Health.44 After this decision, her family found more proof that she
would have wanted her life support terminated and won a court
order to have her removed from life support.45 Nancy died eleven
days after the court order on December 26, 1990.46 For the same
reasons as in Quinlan, this was not a PAS case.
Washington v. Glucksberg & Vacco v. Quill (1997 Right to Die cases):
Compassion in Dying, a Washington nonprofit, teamed up with
terminally ill patients and doctors to file a civil lawsuit against
Washington State for its law against promoting suicide. This 1854
law criminalized assisting a person in suicide.47 They argued that
the law violated the Equal Protection Clause of the Fourteenth
Amendment because it permitted terminally ill individuals to hasten
death by refusing life sustaining interventions while preventing
terminally ill individuals from hastening their deaths with PAS
when they did not require life-sustaining intervention.48 They also
argued that by criminalizing PAS, the statute places an "undue
burden" on terminally ill patients and their physicians in violation of
the U.S. Constitution's Due Process Clause.49 Specifically, they
asserted that the decision to commit suicide with the assistance of
another may be just as personal a decision as those the Supreme
Court had previously deemed so fundamental to personal liberty
that they required freedom from government interference.50 They
43. Id. at 281-82 (internal citation omitted).
44. Id. at 265.
45. The Death of Nancy Cruzan, PBS FRONTLINE (Mar. 24, 1992), http://www.pbs.
org/wgbh/pages/frontline/programs/transcripts/1014.html.
46. Id.
47. Glucksberg, 521 U.S. at 707-08.
48. Id. at 708.
49. Id. at 702.
50. Id. at 726-27.
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likened the decision to seek PAS to decisions made in the cases of
abortion, procreation, and the right to refuse medical treatment.51
In May 1994, the U.S. District Court ruled in favor of the
plaintiffs, finding that the law violated the Due Process Clause of the
Fourteenth Amendment. 52 Washington appealed this decision to the
Ninth Circuit Court of Appeals, which affirmed the District Court's
decision only on Due Process grounds, finding no violation of the
Equal Protection Clause.53 The case was appealed to the United
States Supreme Court and was decided in conjunction with Vacco v.
Quill. 54
Vacco v. Quill (1997): Patricia Diane Trumbull suffered from
leukemia and decided to avoid treatment and its negative side
effects to maximize her quality of life.55 Dr. Quill prescribed
barbiturates for pain relief and ended Trumbull's life.56 Dr. Quill
and two other physicians, along with three terminally ill patients,
sued the State of New York on the same grounds as in Glucksberg:
that a right to die for terminally ill individuals exists under the Due
Process and Equal Protection Clauses of the Fourteenth
Amendment.57 The Supreme Court heard both cases.
The Court unanimously ruled that Washington had an
"unqualified interest in the preservation of human life."58 Chief
Justice Rehnquist, however, writing for the majority, implied the
future possibility of legalizing assisted suicide: "[T]hroughout the
Nation, Americans are engaged in an earnest and profound debate
about the morality, legality, and practicality of physician-assisted
suicide. Our holding permits this debate to continue, as it should in
a democratic society." 59 Justice O'Connor's concurrence cited Justice
Brandeis for the proposition that the "challenging task of crafting
appropriate procedures for safeguarding ... liberty interests is
51. Id. at 726.
52. Id. at 708.
53. Id. at 708-09.
54. Vacco, Attorney Gen. of N.Y., et al. v. Quill et al., 521 U.S. 793 (1997).
55. Jane Gross, Quiet Doctor Finds a Mission in Assisted Suicide Court Case, N.Y. TIMES
(Jan. 2, 1997), http://www.nytimes.com/1997/01/02/nyregion/quiet-doctor-finds-a-
mission-in-assisted-suicide-court-case.html?pagewanted=all&src=pm.
56. Quill, 521 U.S. at 807 n.11.
57. Id. at 797.
58. Id.; Rosenfeld, supra note 3, at 37.
59. Glucksberg, 521 U.S. at 735.
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entrusted to the 'laboratory' of the States ... in the first instance."60
Theresa Schiavo and the Disability movement: While the cases were
unfolding in court, the ordeal of Terri Schiavo, the disability rights
movement, and the Death with Dignity Acts were developing. Terri
Schiavo went into cardiac arrest in 1990 and eventually entered a
persistent vegetative state.61 Terri's husband, her parents, state and
federal courts, and the U.S. Senate and House interjected in
determining what her end-of-life wishes would have been and
ultimately whether to remove her feeding tubes.62 This was never a
PAS case because Terry Schiavo was unable to assert an intent to die,
much less with physician aid.
After it became clear that the Florida Supreme Court would not
grant Terry's parents, the Schindlers', requests to keep Terry's
feeding tubes in, Congress passed a bill known as the "Palm Sunday
Compromise" which gave federal courts jurisdiction over the case
and the Schindlers a proverbial second bite at the apple.63 Despite
Congress's actions, the federal courts also denied the Schindlers'
persistent petitions for an emergency injunction to keep the feeding
tubes in, and the U.S. Supreme Court denied certiorari on their
appeal.64 Hospice staff removed feeding tubes. Fourteen days later,
on March 31, 2005, Theresa Schiavo died.65
The issue in the Schiavo case, as in all the "persistent vegetative
state" cases, is who can give consent and whether consent was given,
but not what to do once consent is given. More specifically, the Schiavo
case was really about whether an agent could consent to refusing
medical care for someone else and what presumptions should apply
to a patient in a persistent vegetative state when the only evidence of
her wishes consists of her prior casual statements. Understanding
the history of the right to die is important, as it gives us a lens
60. Id. at 736 (quoting Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261, 292 (1990)).
61. Elaine Cassel, The Terri Schiavo Case, CNN (Mar. 29, 2005) http:/ /
articles.cnn.com/2005-03-24/justice/cassel.schiavo_1_schiavo-case-circuit-judge-george-
greer-theresa-marie-schiavo?_s=PM:LAW.
62. Id.
63. Id.
64. Jess Bravin, Federal Appeals Court Denies Reinsertion of Schiavo Feeding Tube, WALL
STREET JOURNAL (Mar. 23, 2005), http://online.wsj.com/article/0,,SBI.11149083467286
170,00.html.; Jess Bravin, Supreme Court Declines to Hear Schiavo Appeal, WALL STREET
JOURNAL (Mar. 25, 2005), http://online.wsj.com/article/SB111167187141388718.html.
65. Cassel, supra note 61.
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through which to see the confusion that can be caused when others
try to make end-of-life decisions on a patient's behalf. However, the
focus of this paper is on the population who wishes to, and still can,
give direct consent for PAS but is prevented from doing so by law.
Death with Dignity Acts: Two states, Oregon and Washington,
have passed Death with Dignity Acts. 66 In these states, mentally
competent, terminally ill state residents can request and receive a
prescription for medication to end their lives, as long as the request
is voluntary. 67 Oregon created a lawful way to acquire this form of
aid in dying.68 Oregon voters approved their PAS Act in 1994 and
confirmed their support in 1997 when the Oregon Legislative
Assembly tried to repeal the law.69 The Legislature sent Measure 51
to the people to reaffirm that they indeed wanted the Act, which
they did.70 In response, U.S. Attorney General John Ashcroft, citing
the federal Controlled Substances Act, tried to suspend the licenses
of doctors who prescribed life-ending medications in Oregon,
claiming assisted suicide was not a legitimate medical purpose for
the drugs.7'
In 2003, Judge Robert E. Jones ruled that the Attorney General
lacked Congress' authorization. 72 There were numerous other court
challenges, such as Lee v. Oregon.73 Despite the challenges, Oregon's
law went into effect in 1997.74 When the voters of Washington
66. OR. REV. STAT. §§ 127.800-127.995 (West, Westlaw through 2012 Reg. Sess.);
WASH. REV. CODE §§ 70.245.010-70.245.904 (West, Westlaw through 2012 legislation).
67. OR. REV. STAT. § 127.805 (West, Westlaw through 2012 Reg. Sess.); WASH. REV.
CODE § 70.245.020 (West, Westlaw through 2012 legislation).
68. OR. PUB. HEALTH Div., OREGON'S DEATH WITH DIGNITY ACT - 2011, (2012),
available at http://public.health.oregon.gov/ProviderPartnerResources/EvaluationRese
arch/DeathwithDignityAct/Documents/yearl4.pdf.
69. LEGISLATIVE COMM. SERVS., BACKGROUND BRIEF ON DEATH WITH DIGNITY ACT,
at 1-2 (2012), available at http://www.leg.state.or.us/comm/conunsrvs/background
_briefs2012/briefs/HealthCare/DeathwithDignityAct.pdf
70. Measure 51 Official Results, 11/4/97 Special Election, OREGON SECRETARY OF STATE
ELECTIONS DIVISION, http://oregonvotes.org/pages/history/archive/nov497/other.info
/m5labst.htm (last accessed Oct. 10, 2012).
71. Federal Judge Upholds Oregon Assisted-Suicide Law, CNN JUSTICE (Apr. 17, 2002),
http://articles.cnn.com/2002-04-17/justice/oregon.assisted.suicide_1_assisted-suicide-
death-with-dignity-act-physician-assisted-suicide?_s=PM:LAW.
72. Id.; Gonzales v. Oregon, 546 U.S. 243 (2006).
73. Lee v. Oregon, 107 F.3d 1382, 1392 (9th Cir. 1997) (challenging the Oregon Death
with Dignity Act on the basis that it violated the plaintiffs freedom of association).
74. OR. PUB. HEALTH DIV., Death with Dignity Act History 1, http://public.health.
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passed their own law in 2008, they chose statutory language that
was nearly identical to Oregon's, and the law was implemented in
2009 "after no credible legal challenges." 75 Neither state created a
regulatory agency to approve requests or oversee the execution of
these programs.76 Rather, both states made qualifying patients and
their licensed physicians responsible for complying with the Death
with Dignity laws and made criminal penalties for violating the
laws.7 7 Under these laws, the Health Departments in each state
review the circumstances surrounding the patients at the time that
the doctors prescribe their medication.78 Physicians are not required
to prescribe medication under both Acts.79
The experiences and laws of these two states are important in
understanding whether fears about the PAS population are justified.
As procedural safeguards are crafted with vulnerable populations in
mind, lawmakers must examine whether they work in practice.
II. Undue Influence, Coercion Concerns,
and the State
A close reading of the right-to-die cases reveals one policy
argument that continually surfaces in favor of prohibiting PAS:
Vulnerable individuals will be coerced or influenced to request PAS
when they otherwise would not or should not. The following are
some examples of how this argument has manifested in justices'
decisions from the right-to-die cases:
oregon.gov/ProviderPartnerResources/EvaluationResearch/DeathwithDignityAct/Doc
uments/history.pdf.
75. Death with Dignity Acts, DEATH WITH DIGNITY NATIONAL CENTER,
http://www.deathwithdignity.org/acts (last visited Oct. 20, 2012); compare, e.g., OR. REV.
STAT. § 127.805 with REV. CODE. WASH. §70.245.020.
76. OR. REV. STAT. §§ 127.800-127.995; WASH. REV. CODE §§ 70.245.010-70.245.904.
77. OR. REV. STAT. § 127.890(4) (West, Westlaw through 2012 Reg. Sess.); WASH. REV.
CODE § 70.245.200(1) (West, Westlaw through 2012 legislation).
78. OR. REV. STAT. § 127.865 (West, Westlaw through 2012 Reg. Sess.); WASH. REV.
CODE § 70.245.150 (West, Westlaw through 2012 legislation).
79. OR. REV. STAT. § 127.855(7) (West, Westlaw through 2012 Reg. Sess.); WASH. REV.
CODE §§ 70.245.150, 70.245.040 (West, Westlaw through 2012 legislation).
156 [Vol. 10
* "Not all incompetent patients will have loved ones
available to serve as surrogate decision makers. And
even where family members are present, '[t]here will,
of course, be some unfortunate situations in which
family members will not act to protect a patient."'80
* "[Tihe State has an interest in protecting vulnerable
groups - including the poor, the elderly, and disabled
persons -from abuse, neglect, and mistakes." 81
* "[R]espondents urge us to address the narrower
question [of] whether a mentally competent person
who is experiencing great suffering has a constitutionally
cognizable interest in controlling the circumstance of his or
her imminent death . . .. I agree that the State's interest
in protecting those who are not truly competent or
facing imminent death, or those whose decisions to hasten
death would not be truly voluntary, are sufficiently
weighty to justify a prohibition against physician-
assisted suicide."82
The fact that this same justification has been reiterated time and
again raises the question of how real and great the threat to
vulnerable groups is in actuality.
This part explores the question, using empirical data drawn
from Oregon and Washington. While the hypothetical potential for
abuse seems great, thirteen years of evidence from Oregon and three
years of data from Washington allow us to step outside the realm of
hypothesis and form reasoned judgments as to the actual potential
for abuse. The most recent empirical data show that commentators'
concerns for vulnerable groups are not justified. In fact, the top
three reasons for using the law have been: (1) loss of autonomy; (2)
decreasing ability to participate in activities that made life enjoyable;
and (3) loss of dignity.83
80. Cruzan, 497 U.S. at 281 (1990).
81. Washington, 521 U.S. 702, 731 (1997).
82. Id. at 736-37 (O'Connor, J., concurring) (emphasis added).
83. Id.
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Cancer is the leading diagnosis (80.8%) of those who have taken
advantage of the law.84 Further, 44.2% held a bachelor's degree or
higher.85 Finally, neither patients nor their family members have
ever called the Emergency Medical System to intervene after the
patient ingests the medicine.86 As of the 2010 Death with Dignity
Act Reports, no one in Oregon has called in panic or because they
changed their mind.87
Regarding the Oregon Death with Dignity Act, Dr. Pam Miller,
a researcher from the School of Social Work at the University at
Buffalo, commented that "a lot of the terrible predictions haven't
played out .. . Almost everyone who has used it .. . has insurance ...
Many of the myths or worries that were put forward ... have not
come to bear." 88 Furthermore, data from Washington, the other state
currently with a Death with Dignity Act, supports the proposition
that coercion of vulnerable groups is not occurring. Of the 253
people to whom the medication was dispensed in Washington
during 2009, 2010, and 2011, 70% had some form of private,
Medicare, or Medicaid insurance.89 Of the forty-seven participants
who died in 2009, death certificates were received for forty-one
84. Id.
85. Id.
86. Id.
87. Id.
88. LINDA GANZINI, The Oregon Experience, in PHYSICIAN-ASSISTED DYING: THE CASE
FOR PALLIATIVE CARE AND PATIENT CHOICE 178 (Timothy E. Quill & Margaret P. Battin
eds., 2004); Living Proof Podcast Series #87 - Dr. Pam Miller: Oregon's Death with Dignity
Act: Hospice Social Work, UNIVERSITY OF BUFFALO SCHOOL OF SOCIAL WORK, at 12:39-14:02
(un. 9, 2012), http://www.socialwork.buffalo.edu/podcast/episode.asp?ep=87.
89. Medication was dispensed to 63 individuals in 2009, 87 individuals in 2010, and
103 individuals in 2011, for a total of 253 individuals. WASH. STATE DEP'T OF HEALTH,
2009 DEATH WITH DIGNITY ACT REPORT 1 (2009), http://www.doh.wa.gov/Portals/1/
Documents/5300/DWDA2009.pdf; WASH. STATE DEP'T OF HEALTH, 2010 DEATH WITH
DIGNITY ACT REPORT 1 (2010), http://www.doh.wa.gov/Portals/1/Documents/5300/
DWDA201O.pdf; WASH. STATE DEP'T OF HEALTH, 2011 DEATH WITH DIGNITY ACT REPORT
1 (2011), http://www.doh.wa.gov/Portals/1/Documents/5300/DWDA2011.pdf. In
2009, twelve individuals had private insurance, nineteen individuals had Medicare or
Medicaid, and eight individuals had both; in 2010, twenty individuals had private
insurance, twenty-nine individuals had Medicare or Medicaid, and ten individuals had
both; and in 2011, thirty-one individuals had private insurance, thirty-six individuals had
Medicare or Medicaid, and twelve individuals had both; for a total of 177. WASH. STATE
DEP'T OF HEALTH (2009), supra, at 5; WASH. STATE DEP'T OF HEALTH (2010), supra, at 5;
WASH. STATE DEP'T OF HEALTH (2011), supra, at 5. Please note that 177 is 70.0% of 253.
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individuals. 90 Ninety-eight percent were white, non-Hispanic; 46%
were married; and 61% had some college education. 91 Of the
seventy-two participants who died in 2010, death certificates were
received for sixty-one individuals.92 Ninety-five percent were white,
non-Hispanic; 51% were married; and 62% had some college
education. 93 Of the ninety-four participants who died in 2011, death
certificates were received for eighty-seven individuals. 94 Ninety-
four percent were white, non-Hispanic; 46% were married; and
seventy-five percent had some college education. 95 Seventy-two
percent of participants who ingested the medication and died in
2009, 84% in 2010, and 83% in 2011 were enrolled in hospice care. 96
Emergency Medical Services has never been called for any
intervention after ingestion of the medication.97
Some of the strongest opponents of PAS are disability rights
advocates. One such group, Disability Rights Education and
Defense Fund ("DREDF"), states on its website:
Assisted suicide purports to be about free choice and
self-determination. But there is significant danger that
many people would take this "escape" due to external
pressure. For example, elderly individuals who don't want
to be a financial or caretaking burden on their families
might choose assisted death. In Oregon's third year Report,
"a startling 63% of [reported cases] cited fear of being a
'burden on family, friends or caregivers' as a reason for
their suicide." 98
90. WASH. STATE DEP'T OF HEALTH (2009), supra note 89, at 1.
91. Id.
92. WASH. STATE DEP'T OF HEALTH (2010), supra note 89, at 1.
93. Id.
94. WASH. STATE DEP'T OF HEALTH (2011), supra note 89, at 1.
95. Id.
96. Id. at 9.
97. Id.
98. Marilyn Golden, iy Assisted Suicide Must Not Be Legalized, DISABILITY RIGHTS
EDUCATION & DEFENSE FUND, http://www.dredf.org/assisted suicide/assistedsuicide
.html (last accessed Oct. 10, 2012) (quoting U.S. CONFERENCE OF CATHOLIC BISHOPS,
ANALYSIS OF OREGON'S YEAR 3 REPORT (2001)).
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DREDF's analysis, however, relies on a report made only in the
third year of Oregon's new law.99 There have been ten more years of
data from Oregon since then, as well as new data from
Washington. 100 Only nine of 931 people in Oregon who have
received a PAS prescription have lacked insurance, which decreases
the force of the argument that patients see PAS as a "quick and easy"
way to protect patients from inadequate care arrangements. 101
99. Id.
100. WASH. STATE DEP'T OF HEALTH (2009), supra note 89, at 1.
101. The individual data for each year Oregon's Death with Dignity Act has been in
effect, 1998-2011, are as follows: In 1998, twenty-three received PAS prescriptions, and
one lacked insurance, see OR. HEALTH Div., OREGON'S DEATH WITH DIGNITY ACT: THE
FIRST YEAR'S EXPERIENCE 4, 15 (1999), available at http://public.health.oregon.gov/Pro
viderPartnerResources/EvaluationResearch/ DeathwithDignityAct/Documents/yearl.p
df. In 1999, thirty-three received prescriptions and zero were uninsured, see OR. HEALTH
Div., OREGON'S DEATH WITH DIGNITY ACT: THE SECOND YEAR'S EXPERIENCE 3, Table 1
(2000), available at http://public.health.oregon.gov/ProviderPartnerResources/Evalua
tionResearch/DeathwithDignityAct/Documents/year2.pdf. In 2000, thirty-nine
received prescriptions and zero were uninsured, see OR. HEALTH Div., OREGON'S DEATH
WITH DIGNITY ACT: THREE YEARS OF LEGALIZED PHYSICIAN-ASSISTED SUICIDE 3, 18 (2001),
available at http://public.health.oregon.gov/ProviderPartnerResources/EvaluationRe
search/DeathwithDignityAct/Documents/year3.pdf. In 2001, forty-four received
prescriptions and zero were uninsured, see OR. DEP'T OF HUMAN SERVS., FOURTH
ANNUAL REPORT ON OREGON'S DEATH WITH DIGNITY ACT 3, 16 (2002), available at
http://public.health.oregon.gov/ProviderPartnerResources/EvaluationResearch/Death
withDignityAct/Documents/year4.pdf. In 2002, fifty-eight received prescriptions and
one was uninsured, see OR. DEP'T OF HUMAN SERVS., FIFTH ANNUAL REPORT ON
OREGON'S DEATH WITH DIGNITY ACT 4, 20 (2003), available at http://
public.health.oregon.gov/ProviderPartnerResources/EvaluationResearch/DeathwithDi
gnityAct/Documents/year5.pdf. In 2003, sixty-seven received prescriptions and zero
were uninsured, see OR. DEP'T OF HUMAN SERVS., SIXTH ANNUAL REPORT ON OREGON'S
DEATH WITH DIGNITY ACT 4, 23 (2004), available at http://public.health.oregon.
gov/ ProviderPartnerResources/ EvaluationResearch/ DeathwithDignityAct/ Documents
/year6.pdf. In 2004, sixty received prescriptions and zero were uninsured, see OR. DEP'T
OF HUMAN SERVS., SEVENTH ANNUAL REPORT ON OREGON'S DEATH WITH DIGNITY ACT 4,
24 (2005), available at http://public.health.oregon.gov/ProviderPartnerResources/
EvaluationResearch/DeathwithDignityAct/Documents/year7.pdf.
In 2005, sixty-four received prescriptions and zero were uninsured, see OR. DEP'T OF
HUMAN SERVS., EIGHTH ANNUAL REPORT ON OREGON'S DEATH WITH DIGNITY ACT 4, 23
(2006), available at http://public.health.oregon.gov/ProviderPartnerResources/Evalua
tionResearch/DeathwithDignityAct/Documents/year8.pdf. In 2006, sixty-five received
prescriptions and one was uninsured, see Or. DEP'T OF HUMAN SERVS,, OREGON'S DEATH
WITH DIGNITY ACT-2006 1, 3, available at http://public.health.oregon.gov/Provider
PartnerResources/ EvaluationResearch/DeathwithDignityAct/Documents/year9.pdf. In
2007, eighty-five received prescriptions and zero were uninsured, see OR. DEP'T OF
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In fact, most of the Oregon patients had advanced medical
directives, were enrolled in hospice, and had health care.102 Further
debunking the "quick and easy" myth is recent data showing that an
overwhelming majority (94.4% of Oregonians who chose PAS) tell
their families of their decision and involve them in the process. 03 In
reality, PAS is not the quick and easy way out that suicide is
conceived to be.104
The process under the Death with Dignity Acts is more formal
and extensive than critics give it credit for. Families are naturally
involved in the plan, as shown in the 2011 Oregon data.s05 There are
HUMAN SERVS., OREGON'S DEATH WITH DIGNITY AcT-2007 1, 3, available at
http://public.health.oregon.gov/ProviderPartnerResources/EvaluationResearch/Death
withDignityAct/ Documents/yearl0.pdf. In 2008, eighty-eight received prescriptions
and two were uninsured, see OR. DEP'T OF HUMAN SERVS., 2008 Summary of Oregon's
Death with Dignity Act 1, 4, available at http://public.health.oregon.gov/Pro
viderPartnerResources/EvaluationResearch/ DeathwithDignityAct/Documents/year11.
pdf. In 2009, ninety-eight received prescriptions and one was uninsured. Or. Dep't of
Human Servs., 2009 Summary of Oregon's Death with Dignity Act 1, 4, available at
http:/ /public.health.oregon.gov/ ProviderPartnerResources/ EvaluationResearch/ Death
withDignityAct/Documents/yearl2.pdf.
In 2010, ninety-six received prescriptions and two were uninsured, see OR. DEP'T OF
HUMAN SERVS., Oregon's Death with Dignity Act-2010 1, 5, available at
http://public.health.oregon.gov/ProviderPartnerResources/EvaluationResearch/Death
withDignityAct/Documents/yearl3.pdf. In 2011, 114 received prescriptions, see OR.
DEP'T OF HUMAN SERVS., Oregon's Death with Dignity Act-2011 1, available at
http://public.health.oregon.gov/ProviderPartnerResources/EvaluationResearch/Death
withDignityAct/Documents/yearl4.pdf; two were uninsured, see OR. PUB. HEALTH Div.,
Table 1. Characteristics and End-of-Life Care of 596 DVVDA Patients Who Have Died from
Ingesting a Lethal Dose of Medication as of February 29, 2012, by Year, Oregon, 1998-2011 1
(2012), available at http://public.health.oregon.gov/ProviderPartnerResources/Evatua
tionResearch/DeathwithDignityAct/Documents/yearl4-tbl-1.pdf. This amounts to a
total of 931 patients who have received PAS prescriptions and only nine who lacked
insurance.
102. See supra pp. 112-13 (more than 70% of people to whom PAS medication was
dispensed in Washington from 2009 to 2011 had some form of private, Medicare, or
Medicaid insurance, and between 72 and 84% of participants who ingested the
medication and died in 2009-2011 were enrolled in hospice).
103. OR. PUB. HEALTH Div., Table 1. Characteristics and End-of-Life Care of 596 DWDA
Patients Who Have Died From Ingesting a Lethal Dose of Medication as of February 29, 2012, by
Year, Oregon, 1998-2011 2 (2012), available at http://public.health.oregon.gov/Provider
PartnerResources/EvaluationResearch/DeathwithDignityAct/Documents/yearl4-tbl-1.pdf.
104. See infra pp. 116-19 (table presenting the safeguards included in Oregon's and
Washington's Death with Dignity Acts).
105. OR. PUB. HEALTH Div., supra note 103, at 2.
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substantial procedural safeguards from legislation, such as multiple
medical evaluations and a required fifteen-day wait time between
initial request and receipt of medication. Required formalities in the
patient's request for medication include that two witnesses (one of
whom shall not be a relative by blood, marriage, or adoption)
declare and sign that the patient signed the request in their presence;
that the patient appears to be of sound mind and not under duress,
fraud or undue influence; and that neither of the witnesses is the
patient's attending physician.1 06
Disability advocates also argue that PAS will feed the culture of
fear surrounding disability. One disability rights advocate quotes a
patient: "Pain is not the main reason we want to die. It's the
indignity. It's the inability to get out of bed or get onto the toilet ...
[People] say, 'I can't stand my mother-my husband-wiping my
behind.' It's about dignity." 07 It is inappropriate for society to
consider disabled people to be without dignity or have lives that are
automatically worth less. PAS and end-of-life decisions do not
comment on the population of persons with disabilities (or on low-
income individuals, or the elderly for that matter); the population at
issue here is terminally ill patients. A patient choosing PAS is
deciding what is best for her and no one else. She may suffer from
an impairment like end-stage cancer which prevents her from
independently being able to use a restroom, but this is
distinguishable from one who has a nonprogressive physical
disability and, therefore, cannot independently use a restroom. In
fact, under Oregon and Washington laws a person does not qualify
solely because of age or disability.108
Present and future physical pain, coupled with the relative
shortness of life associated with a terminal illness, are relative
factors. Such considerations about life span and pain are key for
differentiating patients with PAS from those with disabilities. A
patient qualified for PAS has liberty interests which are her own
concern. Therefore, whether society judges the lives of people with
disabilities to be worth less than able-bodied people is an issue
106. OR. REV. STAT. § 127.897 (West, Westlaw through 2012 Reg. Sess.).
107. Golden, supra note 98 (citing Richard Leiby, Whose Death Is It Anyway? The
Kevorkian Debate. It's a Matter of Faith, In the End, WASH. POsT (Aug. 11, 1996)).
108. OR. REV. STAT. §§ 127.800-127.897.
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entirely separate from PAS. This same reasoning applies to those
who are elderly and/or low-income.
The empirical evidence from Oregon paints a more accurate
picture of how PAS will truly function if legalized in other states and
suggests that the procedural safeguards are working to protect
groups from potential coercion. To make a request for medication
under the Oregon and Washington Death with Dignity Acts, a
person must be eighteen or older, be a state resident, be deemed
mentally competent by physicians, and have a terminal illness which
will result in death in six months or fewer if medical treatment
stops.109 As mentioned above, having a disability does not qualify
an individual to receive life-ending medication anywhere in these
laws. Section 127.805(2) of the Oregon Revised Statutes states: "No
person shall qualify under the provisions of ORS 127.800 to 127.897
solely because of age or disability.""o The definitional provision
serves as a model for Washington's Death with Dignity Act,' and in
fact the Washington statute's safeguards almost completely overlap
with Oregon's. The following chart summarizes the differences and
similarities between Oregon's and Washington's Death with Dignity
Acts:
Oregon Dea th with Dignity Act Washington Death with Dignity Act
- Initiative Measure 1 0 00 I
§ 127.800 Eighteen years or older. § 70.245. (Same as Oregon)
(1) 010(1)
§§ 127. A resident of Oregon. § 70.245. A resident of
800(11), Residency can be 130 (West, Washington. Residency
127.860 demonstrated by possession Westlaw can be demonstrated by
of an Oregon driver's through possession of a state
license, registration to vote 2012 driver's license,
in Oregon, evidence that the legislation) registration to vote in the
person owns or leases state, or evidence of
property in Oregon, or filing property ownership or
of an Oregon tax return for rental in the state.
the most recent tax year.
109. Id.; WASH. REV. CODE §§ 70.245.010-904.
110. OR. REV. STAT. §§ 127.800-127.897.
111. WASH. REV. CODE § 70.245.020.
112. OR. REV. STAT. §§ 127.800-127.897.
113. WASH. REV. CODE §§ 70.245.010-904.
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Oregon Death with Dignity Act'" Washington Death with Dignlity Act
Initiative Measure 1000m
§ 127.800 The patient is capable of § 70.245. The patient is capable of
(3) making and communicating 010(3) making and
health care decisions for communicating an
herself, including informed decision to
communication through health care providers,
persons familiar with the including communication
patient's manner of through persons familiar
communicating. with the patient's manner
of communicating.
§ 127.815 The patient made the §§ 70.245. (Same as Oregon)
(h)(a), (d) request voluntarily. The 020,e050
(West, attending physician must (West,
Westlaw refer the patient to a Westlaw
through consulting physician for through
2012 Reg. medical confirmation of the 2012
Sess.) diagnosis and for a legislation)
determination that the
patient is capable and
acting voluntarily.
§ 127.800 The attending physician § 70.245. (Same as Oregon)
(2),(4),(8) and the consulting 010(2),
physician must verify that (4),(8)
the patient: 1) is suffering
from a terminal disease, 2)
is capable and acting
voluntarily, and 3) has
made an informed decision.
§ 127.8 10 The request must be § 70.245. (Same as Oregon)
(West, confirmed by two 030 (West,
Westlaw witnesses, one of whom Westlaw
through cannot be: 1) related to the through
2012 Reg. patient, 2) entitled to any 2012
Sess.) portion of the patient's legislation)
estate, 3) the patient's
physician, or 4) an
employee of a health care
facility caring for the
patient.
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Oregon Death with Dignity Act" Washingtoii Death with Dignity Act
Initiative Measure 10001,l
§ 127.800 The patient is diagnosed §§ 70.245. (Same as Oregon)
(12) with a terminal illness that 010(13),
will lead to death within six 020
months.
§ 127.840 The patient made an oral § 70.245. (Same as Oregon)
(West, request and written request 090 (West,
Westlaw and reiterated the oral Westlaw
through request to her attending through
2012 Reg. physician no less than 2012
Sess.) fifteen days after making legislation)
the initial oral request. At
the time of the second oral
request, the attending
physician shall offer the
patient an opportunity to
rescind the request.
§ 127.850 Patients must wait at least § 70.245. (Same as Oregon)
(West, fiftccn days between the 110
Westlaw initial oral request and
through writing of a PAS
2012 Reg. prescription. Patients must
Sess.) wait at least forty-eight
hours between a written
request and receiving a
PAS prescription.
§§ 127. The patient must §§ 70.245. (Same as Oregon)
800(7)(a)- understand the diagnosis 0l0(7)(a)-
(d), 127. and prognosis as well as (d),
815(1) the potential risk and 040(l)(c)
(c)(A)-(D) probable result of taking (i-(v)
the prescribed medication.
§§ 127. The attending physician § 70.245. (Same as Oregon)
800(7)(e), must inform the patient of 010(7)(e)
127.815 alternatives, including
(1)(E) hospice care and pain
control.
§ 127.815 The attending physician § 70.245. (Same as Oregon)
(1)(h) must "Iinform the patient 040(l)(h)
that he or she has an
opportunity to rescind the
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request at any time, and
"offer the patient an
opportunity to rescind" at
the end of the fifteen-day
waiting period pursuant to
section 127.840.
§ 127.810 Written request "shall § 70.245. (Same as Oregon)
(1) be ... signed and dated by 030(1)
the patient and witnessed
by at least two individuals
who, in the presence of the
patient, attest that .. . the
patient is capable, acting
voluntarily, and is not
being coerced to sign the
request."
§ 127.805 "No person shall qualify .. § 70.245. (Same as Oregon)
(2) . solely because of age or 020(2)
disability."
N/A (Definition not found in § 70.245. "Self-administer" is
Oregon) 010(12) defined as "a qualified
patient's act of ingesting
medication to end her life
in a humane and dignified
manner."
§§ 127. Making or rescinding a §§ 70.245. (Same as Oregon)
870, 127. request shall not be a 160, 170
875 (West, condition in wills, (West,
Westlaw contracts, statutes, Westlaw
through insurance, or annuity through
2012 Reg. policies. 2012
Sess.) legislation)
This similarity in statutory language is presumably because
Washington wanted to avoid court challenges similar to the ones the
Oregon statute faced. 114 Other states proposing the law or similar
114. See supra pp. 103-11 (history of court challenges).
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initiatives (Massachusetts,"15 Vermont,116 and Pennsylvania"7 ) have
similarly worded safeguards. Even if the Washington and Oregon
statutes did not work identically, a state-by-state approach, where
safeguards may vary widely, would not be objectionable. If the
safeguards became overly loose and PAS did not have similarly
rigorous procedural guidelines then the courts could strike the law
down for need of increased protections. If, on the other hand, the
safeguards became overly stringent, such that no one could ever
really qualify to be a candidate for PAS, the law could be struck
down later as an effective ban on PAS.
The empirical evidence from Oregon does have limits.
Arguably, it may still be too early to draw conclusions about the
potential for abuse because the people currently taking advantage of
the law are more educated and well off than the general population.
Therefore, these people may not be representative of the population
who will choose PAS in the long term. More time and more
information about patients who choose PAS will improve the
accuracy of this data. In the meantime, the status quo is failing
many people who would otherwise seek PAS. At the very least,
given the strong individual interests involved in PAS, this
information should put us on notice that flat bans are not justified.
It does not sound pretty to say, but, at some point, as a society
we must realize that a conscious, informed person who is suffering
from a painful terminal illness should be able to end her life. The
law draws the line of who may use PAS very conservatively: Where
there is a great degree of suffering and no room for improvement.
This becomes a question of allowing these individuals to choose how
they want to live out the rest of their relatively short lives.
The political rhetoric surrounding disability issues has played a
large role in court decisions on PAS. The argument that PAS
implicates a general interest in disability rights parallels the
Supreme Court's reasoning for rejecting PAS on the basis of a
115. William Francis Galvin, An Act Relative to Death with Dignity, 2 (2012), available
at http://www.mass.gov/legis/journal/desktop/Current%20Agenda%202011/H3884. pdf.
116. H.B.274, 2011-2012 Leg., § 5280(11) (Vt. 2011), available at http://www.leg.state.
vt.us/docs/2012/bills/Intro/H-274.pdf
117. S.B. 404, 2009 Leg., § 54102 (Mar. 5, 2009), available at http://www.legisstate.
pa.us/cfdocs/billinfo/billinfo.cfm?syear=2009&sind=0&body=S&type=B&bn=0404.
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"general interest in life." This formulation turns the debate to lofty,
abstract ideals that cannot be disproved by evidence or reason.118
That type of logic is conclusory, and decides the outcome before any
facts are considered.
III. The Status Quo's Negative Impact on
Vulnerable Groups
The potential problems with PAS should not be examined in a
bubble, (such that any abuse justifies wholly abandoning a system
for PAS). Rather, potential for abuse should be examined in light of
the harms the status quo causes (e.g., the consequences of not having
PAS). Concerns about people with disabilities being coerced into
PAS fail to speak to the situations of real people who are sick now, in
favor of speculative harms that have not come to pass. 119 Those with
disabilities stand to benefit just as much as anyone else from PAS
laws because they get terminal illnesses too. They deserve to have
autonomy over their bodies, especially at the end of their lives.
People with disabilities are more likely than the rest of the
population to have had lifelong experience with medical care
providers. This experience would make them more likely to
understand what it means to have no control over their medical
treatment or the potential pain to come. Justice Stevens, concurring
in Washington v. Glucksberg, states:
118. For example, the Glucksberg Court explains:
The State's interest here goes beyond protecting the vulnerable from coercion;
it extends to protecting disabled and terminally ill people from prejudice,
negative and inaccurate stereotypes, and "societal indifference." The State's
assisted-suicide ban reflects and reinforces its policy that the lives of
terminally ill, disabled, and elderly people must be no less valued than the
lives of the young and healthy, and that a seriously disabled person's suicidal
impulses should be interpreted and treated the same way as anyone else's.
Glucksberg, 521 U.S. at 732 (1997) (emphasis added).
119. Andrew D. Boyd, Physician -Assisted Suicide: For and Against 3 (2005), available at
http://www.deathwithdignity.org/resources/articles (link to article is mid-way down
the page).
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[T]he State's legitimate interest in preventing abuse does not
apply to an individual who is not victimized by abuse, who
is not suffering from depression, and who makes a rational
and voluntary decision to seek assistance in dying. [Palliative
care]. .. cannot alleviate all pain and suffering... [and an]
individual adequately informed of the care alternatives thus
might make a rational choice for assisted suicide.120
Justice Stevens concedes that palliative care cannot alleviate all
forms of pain and suffering. Thus, it is possible that an individual,
not victimized by abuse, could make a rational decision for PAS.
When faced with end-of-life decisions, those with disabilities
and a terminal illness have the same concerns and interests as all
people with terminal illnesses, such as a desire for dignity, control,
and comfort. People with disabilities and terminal illnesses who are
competent to make decisions stand to gain from the passage of PAS.
Aside from the main argument that those with disabilities, the
poor, the elderly, the mentally ill, or those that are in any other way
vulnerable stand to benefit from such laws, there are a few other
concerns with the status quo that opponents of PAS miss. Access to
PAS is skewed because only two states have it. We should not be
concerned about how poor people will be negatively affected by
PAS, without considering how they are already being negatively
affected by the lack of access to PAS. The arguments opposing PAS
in the name of poor people are one-sided. Poor people, those with
disabilities, and the elderly often cannot just move to a different state
to get the treatment if they want to. If we are considering this
population in policy arguments, the lack of access and uniformity is
concerning.
Furthermore, opponents of PAS argue that if states legalize PAS,
its existence will subtly encourage the poor to choose PAS more
often as a faster, less expensive way to deal with terminal illnesses.121
They argue that support for universal healthcare or medical
advancements for all, and not just for the rich few who can afford it,
120. Glucksberg, 521 U.S. at 747-48 (Stevens, J., concurring) (internal citations
omitted).
121. Golden, supra note 98.
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will suffer. 122 Rehnquist's opinion in Glucksberg is an example of the
economic argument:
Similarly, the New York Task Force warned that
"[1]egalizing physician-assisted suicide would pose
profound risks to many individuals who are ill and
vulnerable.... The risk of harm is greatest for the many
individuals in our society whose autonomy and well-being
are already compromised by poverty, lack of access to good
medical care, advanced age, or membership in a
stigmatized social group.123 If physician assisted suicide
were permitted, many might resort to it to spare their
families the substantial financial burden of end of-life
health-care costs. 1 24
This is a plausible scenario, but does not represent the full
picture. The people who are allowed to invoke PAS have been
diagnosed with terminal illnesses.125 If their choices are between
dying after several painful months, and dying right now, they
should have the option to die right now. Furthermore, the financial
strain an extended illness causes is not a completely inappropriate
factor for choosing PAS. The health care costs associated with end-
of-life care are exceedingly large. 26 They are made worse by the fact
that our culture may be over-caring at the end of life.1 27 Dartmouth
researchers have noted a range at the top five medical centers of
$53,432 to $93,842 spent on average per person on health care in the
last two years of life.128 More care, or more intensive care, did not
122. Id.
123. Glucksberg, 521 U.S. at 732 (citing NEW YORK STATE TASK FORCE ON LIFE AND
THE LAW, WHEN DEATH IS SOUGHT: ASSISTED SUICIDE AND EUTHANASIA IN THE MEDICAL
CONTEXT 120 (1994); Compassion in Dying v. Washington, 49 F.3d 586, 593 (1995) ("An
insidious bias against the handicapped -again coupled with a cost-saving mentality -
makes them especially in need of Washington's statutory protection").
124. Glucksberg, 521 U.S. at 732.
125. OR. REV. STAT. § 127.805(1); WASH. REV. CODE § 70.245.020.
126. Tom Lauricella, The Costs of End of Life Care, WALL ST. J. (Jan. 20, 2011),
http://online.wsj.com/article/SB10001424052748704653204576112591290364226.html.
127. Pear, supra note 6.
128. Id.
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necessarily achieve better results for the terminally ill.129 Dr. John E.
Wennberg of Dartmouth Medical School, the chief author of the
study, says that " [slome chronically ill and dying Americans are
receiving too much care -more than they and their families actually
want or benefit from."1 30
In response to the suggestion that PAS policies are a band-aid
solution to the need for universal or improved health care:13' unless
the government or those opposing PAS supplement poor individuals'
incomes (to maintain a patient's standard of living while paying for
end-of-life care) the decision to obtain PAS should be the patient's.
Simply taking away a patient's treatment option without dealing with
the ramifications of that decision has cascading negative effects in the
lives of that patient and her family. This same problem has arisen in
the abortion debate. It is disingenuous for those who vehemently
oppose abortions to play no role in the upbringing or financial
support of the child that results from forgoing an abortion.132
Autonomy and choice are weighty matters in the PAS debate, because
a couple more months of living may not justify the incredible financial
costs and physical pain that can be associated with doing so.
The availability of palliative care (and for many, morphine) to
patients does not adequately assure that their end-of-life concerns
will be managed in a satisfactory way. For the medical purpose of
alleviating pain, morphine is not a sufficient replacement for PAS. 133
When used for terminal sedation the disbursement of morphine
requires a relatively long period of waiting and adjustment and thus
continued pain or discomfort. Morphine cannot resolve the
underlying issue (and discomfort) before and until one goes into
terminal sedation.134 A study by Solomon et al. revealed that 41% of
physicians agreed that " [c]linicians give inadequate pain medication
129. Id.
130. Id.
131. Golden, supra note 98.
132. Susan B. Hansen, State Implementation of Supreme Court Decisions: Abortion Rates
Since Roe v. Wade, 42 THE J. OF POL. 372, 395 (1980).
133. Susan Anderson Fohr, The Double Effect of Pain Medication: Separating Myth from
Reality, 1 J. OF PALLIATIVE MED. 315, 315 (1998). available at http://hospicecare.com/
about-iahpc/publications/ethical-issues-2/other-publications/the-double-effect-of-pain-
medication-separating-myth-from-reality/.
134. Id.
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most often out of fear of hastening a patient's death."135 This
phenomenon has been called "undertreament."136 Secondly, some
types of pain, such as bone, nerve, and colic pain, respond scantily
or not at all to morphine.137 Many pains not related to diseases like
cancer (heartburn, peptic ulcers, anal fissures, etc.) will not respond
to morphine.138
Further, morphine, for the purposes of causing death, is
arguably a form of de facto PAS anyway. 139 Fried et al., have also
studied physicians' attitudes and practices regarding end-of-life
decisions. One of five clinical scenarios presented in a survey was of
a dying patient needing "larger and larger" doses of narcotics with a
resultant concern that the patient would die of respiratory
compromise. 86.3% of the respondents reported that they would
give potentially lethal doses of pain medication to a dying patient in
this situation.140
Those with stable financial situations and those with high levels
of education tend to have access to consistent medical care.141 The
following findings are derived from the U.S. Department of Health
and Human Services' National Disparities Report:
Prolonged periods of uninsurance can have a particularly
serious impact on a person's health and stability.
Uninsured people often postpone seeking care, have
difficulty obtaining care when they ultimately seek it, and
may have to bear the full brunt of health care costs. Over
time, the cumulative consequences of being uninsured
compound, resulting in a population at particular risk for
suboptimal health care and health status ....
135. Id.
136. Id.
137. PETER KAYE, Notes on Symptom Control in Hospice & Palliative Care, HOSPICE
WORLD, http://www.hospiceworld.org/book/morphine.htm (last visited Oct. 20, 2012).
138. Id.
139. Anemona Hartocollis, Hard Choice for a Comfortable Death: Sedation, N.Y. TIMES (Dec.
26,2009), http://www.nytimes.com/2009/12/27/health/27sedation.htnl?pagewanted=all.
140. Fohr, supra note 133.
141. Agency for Healthcare Research and Quality, Chapter 9: Access to Health Care, in
National Healthcare Disparities Report, 2010 (2010), http://www.ahrq.gov/qual/nhdr10/
Chap9.htm.
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PHYSICIAN ASSISTED SUICIDE
* Overall, 86.1% of people had a specific source of
ongoing care in 2008.
* In 2008, the percentage of people with a specific source
of ongoing care was lower for Blacks than Whites
(84.7% compared with 86.3%) and significantly lower
for Hispanics than for non-Hispanic Whites (77.1%
compared with 88.6%).
* In 2008, the percentage of people with a specific source
of ongoing care was significantly lower for poor people
than for high-income people (77.5% compared with
92.1%).
* In 2008, the percentage of people with a specific source
of ongoing care was lower for people with less than a
high school education and for people with a high
school education than for people with at least some
college education (74.2% and 82.2% respectively,
compared with 88.9%).142
Of the 525 people who have died after ingesting PAS
medication over the thirteen-year period since the Oregon law was
passed, 97.9% have been white.143 There has been one African
American and one American Indian.144 Two were Hispanic and
seven were Asian.145
Peter Rogatz, M.D., a founding board member of Compassion in
Dying of New York, in arguing that existing PAS safeguards
minimize risk to vulnerable groups, said:
Furthermore, this argument assumes that termination
of life is invariably an evil against which we must protect
vulnerable patients who are poor or otherwise lacking in
societal support. But, by definition, we are speaking of
142. Id.
143. OR. PuB. HEALTH Div., Oregon Death With Dignity Act - 2010 4 (2011), available at
http://public.health.oregon.gov/ProviderPartnerResources/EvaluationResearch/Death
withDignityAct/Documents/yearl3.pdf.
144. Id.
145. Id.
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patients who desperately wish final release from unrelieved
suffering, and poor and vulnerable patients are least able to
secure aid in dying if they want it. The well-to-do patient
may, with some effort and some good luck, find a physician
who is willing to provide covert help; the poor and
disenfranchised rarely have access to such assistance in
today's world. 146
In reality, we are accepting a system of unequal access to de
facto PAS that favors the rich, educated, and capable. Those who are
able to establish a connection with their doctor or maneuver the
health care system already have access to covert PAS.
IV. The Irrationality of Flat Bans Based
on the Coercion Justification
States that have proposed. bans on assisted suicide include
Wyoming (as of February 2, 2009, the bill had failed a deadline and
was inactive)147 and Montana (request for state legislature to draft a
ban on PAS submitted January 7, 2010).148 Samuel Bagenstos,
Professor of Law at the Washington University School of Law,
summarizes a part of the disability rights movement's position,
stating, "[i]n the case of assisted suicide, disability rights advocates
have taken this point to an extreme and urged that the social and
professional pressures are so great that no regulation will be
sufficient to protect free choice; a flat ban on the practice is
necessary." 149 Instead, this subset of disability advocates sees a
world where social stigmas and pressures coerce people into making
decisions that reflect biases against people with disabilities; thus,
regulations are not consistent with free choice principles. However,
in light of the empirical evidence, the government should no longer
146. Peter Rogatz, The Virtues of Physician-Assisted Suicide, THE HUMANIST, Nov.-
Dec. 2001, available at http://www.thehumanist.org/humanist/articles/rogatz.htm.
147. Steven Ertelt, Wyoming Legislature Kills Assisted Suicide Ban to Protect Elderly,
Disabled, LIFENEWS.COM (Jan. 29, 2009), http://www.lifenews.com/2009/01/29/bio-2718/.
148. Death with Dignity Around the U.S., Death with Dignity National Center (June
16, 2009), http://www.deathwithdignity.org/2009/06/16/death-dignity-around-us/.
149. Samuel R. Bagenstos, Disability, Life, Death, and Choice, 29 HARv. J. L. GENDER
425, 426 (2006).
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be allowed to categorically ban PAS on the grounds that it hurts
vulnerable groups.
Thirteen years of data from Oregon's experience with PAS and
three years of data from Washington show that careful monitoring,
and other safeguards, can address the government's interest in
protecting patients from mistakenly and involuntarily deciding to
end their lives.150 Glucksberg held that there is no due process right
to PAS, and accordingly that categorical bans (by state legislatures or
ballot initiatives, for example) would not offend the Constitution.151
But the data from Oregon and Washington go a long way to
undermine the 'state interest' in banning PAS that the Court laid out
in Glucksberg.
Particularly now, the "fear of coercion" rationale is problematic.
Opponents have claimed that "mistaken decisions may result from
inadequate palliative care or a terminal prognosis that turns out to
be in error; coercion and abuse may stem from the large medical bills
that family members cannot bear."152 The fact is, however, that
these issues have not occurred in either Oregon or Washington.
Thus, whether a ban of PAS is still "reasonably related" to the
governmental interests asserted in Glucksberg remains to be
answered.
If the answer is no, states would not necessarily need to
affirmatively provide PAS, but they should not be able to stand in
the way of PAS that meets reasonable criteria. The federal
government and the Supreme Court of the United States should
reexamine PAS, acknowledging that these old fears are not justified.
If the federal government establishes that "reasonable" means that
states must follow rigorous procedural guidelines similar to those in
Oregon, then more people could access PAS. Until they do so,
people, including the vulnerable populations of concern to the
critics, will continue to suffer needlessly. The law has the ability to
impact many lives. Getting the right result is important.
150. Melissa Barber, Myth 2: It Attacks the Dignity and Threatens the Lives ofPeople with
Disabilities, DEATH WITH DIGNITY NATIONAL CENTER - LIVING WITH DYING BLOG (Feb. 21,
2012), http://www.deathwithdignity.org/2012/02/21/myth-2-threatens-people-living-
with-disabilities/?utmsource=Facebook&utm_medium=Wall&utm campaign=Social+
Media.
151. Glucksberg, 521 U.S. at 728.
152. Id. at 782.
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Conclusion
At some point, society must be willing to come to terms with its
own mortality, and the dilemma that the advances in medicine have
caused. Death will, at some point in each of our lives, thwart our
attempts to escape it. Until now, the U.S. Supreme Court has been
able to justify allowing state bans on PAS by taking the wait-and-see
approach. Now that it is clear that their fears were largely
unfounded, it is time for us to rethink PAS. The fact that the status
quo fails to protect these vulnerable groups already (because they
stand to gain from PAS laws and because wealthy subsets of the
population have access to de facto PAS already, and because
palliative care does not resolve all types of pain) means the
calculations weighing the state interest against individual liberty
interests need to be recalculated. The lack of data reinforcing critics'
fears that PAS would be subject to abuse means that flat bans should
no longer be allowed, at least on the grounds that PAS is a detriment
to vulnerable groups.
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